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Any person aggrieved by this Order-in-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way.
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Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4t Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944

"in respect of the following case, governed by first proviso to sub-section (1) of Section-
35ibid : -
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In case of any loss of goods where the loss occur in transit from a factory to a
wareholise or to another factory or from one warehouse to another during the course of

process,ling of the goods in a Warehggsl-?ef\\ storage whether in a factory or in a
s X7
warehouse. . TN
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In case of rebate of duty of excise on good.s exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India. -
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In case of goods exported outside Inidia export to Nepal or Bhutan, [without
payment of duty. »

(=) Sﬁ'ﬂ'dwlwﬁdc‘ﬂqdW%W%ﬁ'@ﬂ#{ﬁﬁmﬁﬁ%ﬁ@ﬁﬂ"ﬁm f
&I e R 3 garteren Srgen, ardler & g1y qTRe g 9x AT A # o st (+F2) 1998 #TT
109 5T g T T gl

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on
which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order—In—Appeai It shouldlalso be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as -
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(8) RIS s ¥ urer Sigt Sor T T STE S8 AT S B GraT ST 200 /- B S
ST I STt Herareee Yeh ATe & SATaT &1 AT 1000/~ Y ¥ e it <1y

The revision application shall be accompanied by a fee of Rs.200/- where the

amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved = '

is more than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) v ST o ST, 1944 i &Ry 35-a1/35-5 % sfavia:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2)  Swlererd TR ¥ qATT SHTHTR F STATAT 31 ordier, Siell & Arerer § TAT Yo, Hrald Seqrer
I T JETT ardienty =mariaRer (Rede) it aiRm ey s, Wﬁzmw CERLGIET
e, FHLET, FMERATR, SAgHarETe-3800041 !

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2»dfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad 380004.
In case of appeals other than as mentioned above para.

~ The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3

as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-
, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand | refund is
upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank -
draft in favour of Asstt. Registar of a branch of any nominate public sector bank of the
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- place where the bench of any nominate public sector bank of the place where the bench
of the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.1.O.
shouldLbe paid in the aforesaid manner notwithstanding the fact that the one appeal to
the Appellant Triblinal or the one application to the Central Govt. As the case may be,
is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed
by the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a

mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 8_6 of the Finance Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) . amount determined under Section 11 D;
@) ' amount of erroneous Cenvat Credit taken;
(iiy amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) = aaer % i arfier STieeTor & qwer Sl Qo et Yo 41 qve feniee g @ AfT o g
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In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in dispute.”
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. Shri Vineet Kanji Maheshwari, 21, Ga'rden. Homes, Opp
Garden Residency 1, South Bopal, Ahmedabad- 380 058 (hereinafter referred to as “the appellant™)
against Order-in-Original No. CGST/WT07/HG/334/2022-23 dated 17.08.2022 (hereinafter

referred to as “the impugned order”) passed by the Assistant Commissioner, Central GST, Division

VII, Ahmedabad South (hereinafter réfen'ed to as “the adjudicating authority™).

2. Briefly stated, the facts of the case are that‘ the appéllant are holding PAN  No.
ASYPM6509]. On scrutiny of the data received from the Central Board of Direct Taxes (CBDT)
fo.r the FY 2015-16, it was noticed that the appellant had eamed an income of Rs. 23,77,328/-
during the FY 2015-16, which was reflected under the heads “sales‘ of servicesi (Value ﬁ“O;’él-
_ITR)”ﬁled with Income Tax department. Accordingly; it appeared that the appellant liad earned the :
said substantial income by way of providing taxable services but had neither obtained Service Tax
registration nor paid the applicable service tax thereon. The appellant were called upon to submit
copies of required documents for assessment for the said period. However, the appellanf had not

responded to the letters issued by the department.

2.1 - Subsequently, the appellant were issued Show Cause Notice No. CGST/Abad North/Div- )
VII/AR-II/TPD/UNREG-15-16/20-21 dated 27.09.2020 demanding Service Tax amounting to
Rs. 3,44,713/- for the period FY 2015-16, under proviso to Sub-Section (1) of Section 73 of the '_
Finance Act, 1994, The SCN also proposed recovery of interest under Section 75 of the Finanéé
Act, 1994; and imposition of penalties under Section 77(1), Section 77(2) and Section 78 of the
Finance Act, 1994,

22  As the appellant didn’t attend the PH held on dated 01.0$.2022, 03.0* 2022 & |

‘ 05.08.2022,the Show Cause Notice was adjudicafed, ex-parte,' vide the ilmpugned orcfer by the
-adjudicating authority wherein the demand of Service Tax amounting to Rs. 3,44,;713/— was
confirmed under proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994 along with
Interest under Section 75 of the Finance-Act, 1994 for the period F'Y 2016-17. Further (i) Penalty

of Rs. 3,44,713/- was imposed on the appellant under Section 78 of the Finance Act, 1994; (ii)
Penalty of Rs. 10,000/- was imposed on the appellant under Section 77(1) of the Finance Act,
1994; and (iii) Penalty of Rs. 5,000/~ was imposed on the appellant under Section 77(2) of the
Finance Act, 1994,

3. Being aggrieved with the impugned order passed by the adjudicating authority, the
- appellant have preferred the present appeal, inter alia, on the following grounds:
e The appellant was engaged in the business of providing search engine optimization

(SEO) service to clients outside India. SEO Services is the process used to optimize a

N\
>
N\

sTvaes’

;F,

'?/,r T
QUaig




F.No. GAPPL/COM/STP/2234/2023-Appeal

e B!

become easily findable, more rélé%nt.,.ancl ‘po'pular towards user search queries, and as a_
consecﬂ.uence, search engines rank them belter.

That tligy have provided Export Services outside India and has raised Invoices in Forcign
Currency and has also received Payment in Foreign currency in its Paypal Bank Account -
which was converted to INR and Credited in Bank Account with Axis Bank Ltd.. During
the F. year 15-16, the appellant has earned Revenue from Export Services amounting to
Rs. 23,77,328/- with all the Conditions for Export of Services are satisfied and hence the
appellant is not liable to Pay Service Tax on the said Export Services. The appellant has

- started the business in the FY 2015-16 and there was no business activity in F.Y. 2014-
15

Further they submitted that they are proprietary concern and run the business in the
name of M/s EMINENT INFOWAY”. They didn’t received any departmental’
correspondences due to change in address. The department decided the matter ex parte
without considering the fact that no TDS is deducted as the entire receipts of them arc
from exi)ort of services. The same has been received in foreign currency remittances and
in convertible foreign exchange in India.

Further they submittéd that the entire receipt is from Export of Services and the Criteria
for Export of Services for the purpose of Rule 6A of the Service Tax Rules, 1994 arc
satisfied by the assesse for provision for Services outside the territory. The Rule 3 of
Place of Provision of Services Rules 2012 is also satisfied and the payment has been
received by the Appellant in Convertible Foreign Exchange. Hence the taxability ol the |

charging Service Tax on Export Receipt does not apply.

Further, appellant also made reference of Foreign Trade Policy 2021-2025. As per para
2.52 of FTP, remittance received through vostro account shall be considered as 'amount

received in foreign currency only.

Further Appellant made reference of the case of M/S BBC WORLD SERVICES INDIA
PRIVATE LIMITED VERSUS CCE AND ST, DELHI - 2018 (2) TMI 369 - CESTAT
NEW DELHI wherein it was held that FIRCs did not identify the nature and name ol
foreign convertible currency - It is manifestly clear that the amount credited (o the
account of the appellant in India is in consequence of a debit of pound sterling account .
maintained by participated bank in nostro mechanism in UK. The said debit o"f,foreign
exchange by the UK bank and consequent credit in Indian rupee in Indian bank as part of
nostro transaction isvre'ported to RBI and hecessarily forms part of foreign exchange
earning i1_1'India - the amount has not reached India from UK in Indian rupees - we find
no merit in the findings by the lower authority to the effect that foreign exchange has not

been received in convertible foreign currency for export of services by the appellant.
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o Appellant submitted that on the basis of above amount received through vostro account
shall be considered as.amount received in foreign currency and hence the same shall be
considered as export of service Turnover.

o The adjudicating authority has erred law and fact in considerihg the turn Iver of Rs.
23,77,328/- as taxable service, which is in fact export of service and the ;me is not -

chargeable to tax.
¢ The appellant have submitted the following documents:

a) P & L Account for the FY 2014-15
b) Account Statement & Paypal Transaction history & 26 AS for the FY 2015-16

c) Certificate of convertible currency.

4. Personal hearing in the case vé/as held 611 20.11.2023. Shri Tarak shah, Chartered
Accountant, appeared on behalf of the appellant fdr personal hearing. He submitted that their
client is doing export of services namely web baéed developfnent service to foreign based clients
and payment received in convertible currency. He also submitted certificate of inward remittance |
from Citibank along with additional submissions. 'l 4 .
& I have carefully gone through the facts of the case, grounds of appeal, submissions madé
in the Appeal Memorandum and documents available on record. The issue to be decided in the
pr‘esent appeal is whether the impugned order passed by the adjudicating authority, confirming
the demand of service tax against the appellant along with interest and penafty, in the facts and
circumstance of the case, is legal and proper or otherwise. The demand pertains to the period FY
2015-16. ' '

6. It is observed that the main contention of the appellant is that all the services provided by
them are not taxable being export of the service,From the submission it is observed that during

2015-16, the appellant was engaged in the business of providing search engine optimization
(SEO) service to its various overseas clients outside India and has received payment in

- convertible foreign exchange against the same. In support of their claim they have furnished
“certificate of inward remittance from Citibank” & Account Statement 1& Paypal Tiansaction

history.

6.1 As per the submission made by them the service is provided to their overseas clients who
are situated outside India i.e. taxable territory and payment for such services has also been
received by the provider of service in convertible foreign exchange. They have submitted FIRC
for the same and it may be termed as export of service as per Rule 6A of the Service Tax Rules,

1994 which is reproduced as under:
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Rule 6A Export of Services. —

R (1) The provision of any service provided or agreed to b? provided shall be treated as export of service
: when, -

(a) The provider of service is located in the taxable territory,

(b) The recipient cf the service is located outside India,

.(c) The service is not a service specified in the section 66D of the Act,

(d) The place of provision of the service is outside India,

(e) The payment for such services has been received by the provider of service in convertible foreign
exchange, and |

‘ 3 (f c‘ The providerz‘of service and recipient of serv_ice are not merely establislﬁnents of;: distinct person in

a lcordomce witli item (b) of Explanation 3 of clause (44) of section 658 of the Act.

6.2 Further, vide Notification No. 28/2012 dated 20.06.2012, place of provision of service tax
Rules, 2012 were inlroduced. As per rule 3 of the above ‘rules provides that place of provision of’
a service shall be the location of the recipient of service, Provided that in case the location of the
service receiver is not available in the ordinary course of business, the place of provision shall be
the location of the provider of service. In the instént case the location of the service.recipient is
abroad i._e. out of taxable territory.

Rule 3 of place of Provision of Service Rules 2012 is reproduced herein under,

3. Place of provision generally.- The place of provision of a service shall be the location of the recipient of
service, Provided that in case the location of the service receiver is not available in the ordinary course of

business, the place of provision shall be the location of the provider of service.

p In view o|f the above discussion, I find that the appellant has provided the services to ils
vanlous overseas clients outside India i.e. taxable territory and payment for such services has also

been received by the provider of service in convertible foieign exchange and it may be termed as

export of service as per Rule 6A of the Service Tax Rules, 1994. Therefore, the same appears (o
be outside of the purview of service tax. Since the demand of Service Tax is not sustainable on

merits, there does not arise any question of charging interest or imposing penalties in the case.

8. In view of above, I hold that the impugned order passed by the adjudicating authority
confirming demand of Service Tax, in respect of income received by the appellant during the 'Y
' 2015-16, is not legal and proper and deserve (o be set aside.

_ ’ 9. . Accordingly, I set aside the impugned order and allow the appeal filed by the appellant.
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The appeal filed by the appellant stands disposed of in above terms. “ﬁ ' C m i |
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Attested

(x/

Manish Kumar
Superintendent(Appeals),
CGST, Ahmedabad
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M/s, Shri Vineet Kanji Maheshwari

21, Garden Homes, Opp Garden Residency 1,
South Bopal, Ahmedabad- 380 058.

The Assistant Commissioner,
CGST, Division-VII,
Ahmedabad North
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