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qt{ 'rf% w WftV4ITtqT + w+6tv qqvq qtcr { ut qt q€ qTtqT # vfl wrTf@rfi ;fIt qTTV w ©wq

gfhqrftqtwftv %vw vawrwqqv wgaqrv6mi,qmf%q+qTtV # fqva8'vmr il

Any person aggrieved by this Order-in-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way.

VEg wbn vr mmr qM:-

Revision application to Government of India:

(1) qRihr@wqq erv–r gfbfbR, 1994 =Fturu wm+It <dTV TrqqTWbqltt Iqlaura=R
3q-wHr # 7 qq qH'F h &tmfv !qftwr ©itvq ©gftq wfM, VHd vwn, Rv +qrvT, trvtq ftwrv,
vt:ft +fqv, Bftm€br vm, +vq Tnt, q{ Wt: rrooor=it#tqFftqTfjq ,-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department- of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 358;E of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid

(q) vfl m@#t€Tf+#qT-i8t vg Wt 8%HqTtIf%a WTFrHqrwqqTWTtt qr fW
WTnrHt®twKmH+qm&qTtETqFft,qrfW WTMHTrWTHtqTiq€MqTWTtt
©fhftwTRmt # vm#t XfM%arTq6{ttl

In case of any loss of goods where the loss occur in transit from a factory to a
or to another factory or from one warehouse to another d

Jn storage whether in a factory or in aof the goods in a wan a
ti



(V) wu bmw f+arTy vr vtr +Mtzng w vr qm#fR{Mhr+@Mbr qrv–rq{u©qt
©wqqqr©%ft& b vm+++vra+<T®f%dIrTyn vIet +Mtv 81

J: ,)

' 'F
In case of rebate of duty of excise on goods exported to any country or territory

outside India of on excisable material used in the manufacture of the goods which are
exported to any country or tertitory outside India.

(Tr) vfl qpqmlqm7f%qf8m vn€+vr{t(+iTVwq7m #t)f+lf7fbn vw vm8'l

'i

It.

: :n! ! ! s • h II:•; ; I!!!
In case of goods exported outside Ilidia export to Nepal Qr Bhutan, }without

payment of duty. - ' I
In a

i' 1 . It

(q) 3tfhinwa#t@nqvqr©%y;Tm7%R+vqt qa #fiaqFq#tV{{BRet qTtV dt Hr

uraqtfhmhtaTf©6qTIa, wftvhuanflKqtvqqqtvrvH#fRv©f&fhrv(+2) 1998 UFa

l09nafqIBfbIT Tq§Fl

F ) b

+ 1 i ;;

F: a i :• ::

Credit of any duty allowed to be utilized to\vards payment of excise duty on 6na1
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec. 109
of the Finance (No.2) Act, 1998.

(2) h€h©wqq epi (wftv) f+mTVsit, 200r iT fhw9#'twfvfqfqffg vm fur R-8 +d
7fhff < tfq7 mtv % vfl qTtW9f+7fjqTq+ft7n€ + qftTUF-qtqTT+wftv mtv =jtqt-avfhit
b wq3fqa qqor f#rT qrmqTfiPI ai%vrq vrml vr tev qfhf hdmfa mr 351 tft8ffta=ft iT

T=TVTq% ww%vrq agn-6 VMm =Ft vfl $ft8dtqTfjql

The above application shall be made in duplicate in Form No. EA-8 as speci£ed
under Rule, 9 of Central Excise (Appeals) Rules, 200 1 within 3 months from the, date on
which the order sought to be appealed against is communicated and 4ha11 be
accompanied by two copies each of the OIO and Order-In-Appeal. It shouldl also be

accompanied- by a copy of TR-6 Cha11an evidencing payment of prescribec{ fee as

prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) fi:fhm w+mbm% %Y+w mqqq vr@@t war&qq®3twrt20Q/-=$tVyqVTq#t
qN3trqd+qWHq vh Trvtwra8'atrOOO/-=R$tvyTTTTT#tqTqt

The revision application shall be accompanied by a fee of Rs.200/- where the
mnount involved is Rupees One Lac or less and Rs. 1,000/- where the amount involved
is more than Rupees One Lac.

tfhn gw, $#waRT gw qf +Hqt iNt#kqMTfBqwr+vftwftv:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) +PtR[ ©qrq+ FF gf&f#FF, 1944 =R TIU 35-dt/35-1 % gatT:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) vdlRfbdqfbaR+q©TqqSInI#qHTn#twftv,wftHt bTN& qdMqM,+-dhrwnrr
q-.–FI$ tH® ©MT RrTrftvar (Rda) # qMRMT +Bm, HmT # 2" WTF, '[WHI
WIT, gtr<qT, Rta(+FK, A-3800041 1 1

To the west regional bench of Customs, Excise & Service Tax Appellate tribunal
(CESTAT) at 2nd£joor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad: 380004.
In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be fiIQd in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompMed against (one which at least should be accompanied by a fee of Rs.1,000/-
1 Rs.51(.)(.)0/_ and Rs. IO,000/- where amount of duty / penalty / demand / Tefund is
upto 5 Lac J 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank
draft in favour of Asstt. Regjstar of a branch of any nominate public sector bank of the

,'• -i
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!1I place where the bench of any nominate public sector bank of the place where the bench
of the Tribunal is situated.

(3) vfl tv new +q{ 1+ wtqR vr WITtW €tmjetvaq tq qtqw#fRvqtvqry-Tvn w{,II
#r+f#nvrmnfiFqv?q%8tsVftf%fMq€tmf+gqt#f@qqTftqft wftdhqmfhwn
qtv6wftvqrHkrvtIH#tvqqrivqf#nvmre I

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal to
the Apbellant TribUnal or the one application to the Central Govt. Ag the case may be,
is fitted to avoid scriptoria work if excising Rs. 1 lacs fee of Rs. 100/- for each.

(4) @nrqqqr©qfBfbm r970 qqrtbitfBv qt gsM -1 #3twfafH'8fftafbv qlwu3@ wM
nqwirigwrTf@atf+en VTf$mftb wi%++vaq#qqvf#tt©6.50qtvr@mmqqF–Nfbw
„F®neq -

One copy of application or O.1.O. as the case may be, and the order of ' the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) qq aiddf#vvmqt #tfhkDr%aqT8fhHft $tax vfl mm wmfV€fqu vwr§qt dM
erm, %dhr@wqqqrv3q++qTqr wfWrRmTfhRwr (%mffRf#) fhFr, 1982 +f+fj781

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

' 1 :

;II
(6) dhn w,#-fH©qm qr@q+tqwmwfrdhrqmTfbWW (ftaa)v#vftwftq' % WI&it
q&RIM (Demand) @& (Penalty) qT 10% if WiT mRT wfqqpt 1I §THtf+, ©fBqwr xfvw 10

q& 4TR $1 (Section 35 F of the. Central Excise Act, 1944, Section 83 & Section 86 of

the Fi4ance Act, 1:994)

biR wIR w at #qPR b stOtT, qnfqR qPR qM =Ft gbr (Duty Demanded) 1

(1) dr (Section) IID #a§7f+UtftatTfq\
(2) f%nvmhaahfta#tnfibu
(3) +qqahRZf+Fft.%f+m6#R®brtTfill

gtI+qqr'dfR7 Wft©’qq§+jgVw#tgqqT@wft©'qTf©vqr+%fRvlfell vmfhT
VTr tI

For an appeal to be filed before thi CE;STAT, 10% of the Duty & Penalty confirmed
by the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit arnount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i)

(ii)
(iii)

amount determined under Section 11 D;
amount of erroneous Cenvat Credit taken;
amount payable under Rule 6 of the Cenvat Credit Rules.

(6)(i)!vwtvbxft WftVVTfhWn#Vq€q§tql©%qm qrww ®vfMftv®-a#hrf%qqv
. q!@% lo%!qmlqtgtlq#%qvwgfqqTf+a§revWg+ 10% !'mTR#tqTWMil

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in dispute.”

i’ I.t .I
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ORDER-IN-APPEAL
i {

V

n n e rT
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q:1
I L. Li,

j:::. e.

The present appeal has beeR filed by M/s. Shri Vineet Kanji Maheshwari, 21, Garden Homes, Opp

Garden Residency 1, South Bopal, Ahmedabad-.-380 058 (hereinafter referred to as “the appellant”)

against Order-in-Original No. CGST/WT07/HG/334/2022-23 dated 17.08.2022 (hereinafter

refers'ed to as “the impugned order”) passed by the Assistant Commissioner, Central GST, Division

VII, Ahmedabad South (hereinafter referred to as “the adjudicating authority”).

2. Briefly stated, the facts of the case are that the appellant are holding PAN . No.

ASYPM6509 J. On scrutiny of the data received from the Central Board of Direct Taxes (CBDT)

for the FY 2015-16, it was noticed that the appellant had earned an income of Rs. 23,77,328/-

during the FY 2015-16, which was reflected under the heads “sales1 of servicesl (Value fro+1

ITR)”filed with Income Tax depa$ment. Accordingly, it appeared that tie appellant Had earned tdi

said substantial income by way of providing taxable services but had neither obtain8d Service 'Tax

registration nor paid -the applicable service tax thereon. The appellant were called upon to submit

copies of required documents .for assessment for the said period. However, the appellant had not

responded to the letters issued by the department.

2.1 . Subsequently, the appellant were issued Show Cause Notice No. CGST/Abad North/Div-

VII/AR-III/TPD/UNREG- 15-16/20-21 dated 27.09.2020 demanding Service Tax amounting to

Rs. 3,44,713/- for the period FY 2015-16, under proviso to Sub-Section (1) of Section 73 of the

Finance Act, 1994. The SCN also proposed recovery of interest under Section 75 of the Finance

Act, 1994; and imposition of penalties under Section 77(1), Section 77(2) and Section 78 of the

Finance Act, 1994.

2.2 As the appellant didn’t attend the PH held on dated 01.04.2022, 03.o b.2022- a

05.08.2022,the ShoW Cause Notice was adjudicated, ex-parte,- vide the impugned order by the

adjudicating authority wherein the demand of Service Tax amounting to Rs. 3,44,713/- was

confirmed under proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994 along with

Interest under Section 75 of the Finance -Act, 1994 for the period FY 2016-17. Further (i) Penalty

of Rs. 3,44,713/- was imposed on the appellant pnder Section 78 of the Finance Act, 1994; (ii)

Penalty of Rs. 10,000/- was imposed on the appellant under Section 77(1) of the Finance Act,

1994; and (iii) Penalty of Rs. 5,000/- was imposed on the appellant under Section 77(2) of the

Finance Act, 1994.

l

3. ' Being aggrieved with the impugned order passed by the adjudicating authority, the

appellant have preferred the present appeal, inter alia, on the following grounds:

o The appellant was engaged in the business of providing search engine optimization

(SEO) service to clients outside India. SEO Services is the process used to optimize a

website’s technical configuration, content relevance ant }ages can

; ceN :'Fffil;itg@
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become easily fin(table, more role+ant, and popular towards user search queries, and as a

consequence, search engines rank thenl better.

@ That they have provided Export Services outside India and has raised Inv6iccs in Foreign

Currency and has also received Payment in Foreign currency in its Paypal Bank Account

which was converted to INR and Credited in Bank Account with Axis Bank Ltd.. During

the F. year 15..16, the appellant has earned Revenue from Export Services amounting to

Rs. 23,77,328/- with all the Conditions for Export of Services are satisfied and hence the

appellant is not liable to Pay Seryice Tax on the said Export Services. The appellant has

. stalted the business in the FY 2015-16 and there was no business activity in F. Y. 20 14-

15

Q Further they submitted that they are proprietary concern and run the busifless in the

name of M/s EMINENT INFOWAY”.. They didn’t received any deparLnrcnlal

c'onespondences due to change in address. The department decided the matter ex parte

without considering the fact that no TDS is deducted as the entire receipts of them are

from export of services. The same has been recei Oed in foreign currency remittances and

in convertible foreign exchange in India.

Further they submitted that the entire receipt is fro.m Export of Services and the CriLcria

for Export of Services for the purpose of Rule 6A of the Service Tax Rules, 1994 arc

satisfied by the assesse for provision for Services outside the territory. The Rule 3 ol

Place of Provision of Services Rules 2012 is also s4tisfied and the payment has been

received by the Appellant in Convertible Foreign Exchange. Hence the taxdbility of Lhe

charging Service Tax on Export Receipt does not apply.

O

• Further, appellant also made reference of Foreign Trade Policy 2021-2025. As per para

2.52 of FTP, remittance received through Vostro account shall be considered as 'amount

received in foreign currency only.

0 Further Appellant made wferQnce of the case of M/S BBC WORLD SERVICES INDIA

PRIVATE LIMITED VERSUS CCE AND ST, DELHI - 2018 (2) ’rMI 369 - CESTA’I

NEW DELHI wherein it was held that FIRCs did not identify the nature and name ol

foreign convertible currency - it is manifestly clear that the amount credited to the

account of the appellant in India is in consequence of a debit of pound sterling account

maintained by participated bank in nostro mechanism in UK, The said debit of.foreign

exchange by the UK bank and consequent credit in Indian rupee in Indian bald< as put of

nostro transaction is reported to RBI and hecessuily forms part of foreign exchange

earning in India - the amount has not reached India from UK in Indian rupees - vve find

no merit in the findings by the lower authority to the effect that foreign exchange has not

been received in convertible foreign cuuenc'y for export of services by the appellant.

@#qb
yI
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Appellant submitted that on the basis of above amount received through vostro account

shall be considered as. amount received in foreign cun'ency and hence the same shall be

considered as export of service Turbover.

The adjidicating authprity ias elved law aid fact in considering the tulb4ver of Rs. .:.

23,77,328/- as taxable selvice, which is in fact e,p„t of s„viE, ,„d th, ,bme is n,t i

chargeable to tax.

ii' } „i
; if ;
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o The appellant have submitted the following documents:

a) P & L Account for the FY 2014-15

b) Account Statement & Paypal Transaction history & 26 AS for the FY 2015-16

c) Certificate of convertible currency.

4: Personal hearing in the case was held on 20.11.2023. Shri Tarak shah, Chaaered

Accountant, appeared on behalf of the appellant for personal hearing. He submitted that then

client is doing export of services namely web based development service to foreign based clients

and payment received in convertible currency. He also submitted celtificaFe of inward +emittance

from Citibank along with additional submissions. - 1

5. 1 hav6 carefully gone through the facts of the case, grounds of appeal, submissions made

in the Appeal Memorandum and documents available on record. The issue to be decided in the

present appeal is whether the impugned order passed by the adjudicating authority, connuning

the demand of service tax against the appellant along with interest and penalty, in the facts and

circumstance of the case, is legal and proper or otherwise. The demand pertains to the period FY

2015-16

irA \

6. It is observed that the main contention of the appellant is that all the services provided by

them are not taxable being export of the ser'v'ice.Frpm the submission it is observed that during

2015-16, .the appellant was engaged in the business of providing search engine optimization

(SEO) service to its various ' overseas clients outside India and has received payment in

convertible foreign exchange against the same. In support of their claim they have lfuulished

“certificate of inward remittance from Citibank” & Account Statement 1& Paypal Tljansacdon

history.

6.1 As per the submission made by them the service is provided to their oversQas clients who

are situated outside India i.e. taxable territory and payment for such services has also been

received by the provider of service in convertible foreign exchange. They have submitted FIRC

for the same and it may be termed as expor{ of service as per Rule 6 A of the Service Tax Rules,

1994 which is reproduced as under:
’£€,Led d.

': :::J.'
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Rule 6A Export of Services. -

(1) The provision of any service provided or agreed to be provided shall be treated as export of service

when, -

(a) The provider of service is located in the taxable territory,

(b) The recipient of the service is located outside India,

. {c) The service is not a sdrvice specified in the section 66D of the Act,

(d} The place of provision of the service is outside India,

{e) The payment for such services has been received by the provider of service in convertible foreign

ex.change, and

(f\The provider:N service and recipient of service are not merely estabiish ments af -a distinct persdn in

,AF„d,„„ wiLI i.it,m {b) ,f E,pIa„,a,„ 3 ,fd„se (44) ,f „di„ 65B ,f th, A,t.

')' ! : ::iq

6.2 Further, vide Notincation No. 28/2012 dated 20.06.-2012, place of provision of service tax

Rules, 2012 were introduced. As per rule 3 of the above rules provides that place of provision oJ

a service shall be the location of the recipient of service, Provided that in case the locatIon of the

service receiver is not available in the ordinary course of business, the place of provision shall be

the location of the provider of service. In the instant case the location of the service.recipient is

abroad i.e. out of taxable territory.

Rule 3 of place of Provision of Service Rules 20 12 is reproduced herein under,

3. Place of provision generally.- The place of provision of a service shall be !he location of the recipient of

service, Provided that in case the location of the service receiver is not available in the ordinary course of

business, the piace of provision shall be the location of the provider of service.

7. 1 in view ?f the above discussion, I and that the appellant has provided the services to iLs

varjous overseas', clients outside India i.e. taxable territory and payment for such services has also

been received by the provider of service in convertible foteign exchange and it may be termed as

export of service as per Rule 6A of the Service Tax Rules, 1994. Therefore, the same appears to

be outside of the purview of service tax. Since the demand of Service Tax is not sustainable on

merits, there does not arise any question of charging interest or imposing penalties in the case.

8. In view of above, I hold that the impugned order passed by the adjudicating authority

Confirming demand of Service Tax, in respect of income received by the appellant during the rv

2015-16, is not legal an.cl proper and deserve to be set aside.

9. Accordingly, I set aside the impugned order md allow the appeal filed by the appellant.

wftvqafRTnq+#tq{wftq%rf%On wfFodft+ + 'i%vr vr,rr $

The appeal filed by the appellant stands disposed of in above terms.
l big:F
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Attested Date :

Manish Kumar

Superintendent(Appeals),
CGST, Ahmedabad ,fl . lj: I
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To 9

M/s, Shri Vineet Kanji Mahesbwari
21, Garden Homes, Opp Garden Residency 1,

South Bopal, Ahmedabad- 380 058.

Appellant

Respond.
The Assistant Commissioner,
CGST, Division-VII,
Ahmedabad North

Copy to :
1 ) The Principal Chief Commissioner, Central GST, Ahmedabad Zone
2) The Commissioner, CGST, Ahmedabad North
3) The Assistant. Commissioner, CGST, Division VII, Ahmedabad North
4) The Assistant Commis$ioner (HQ System), CGST, Ahmedabad North

(for uploading the OIA)
5) guard File

7XPA file
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